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In the United States Court of Appeals 
for the Ninth Circuit 


No. 21,620 
UNITED STATES OF AMERICA, APPELLANT 
Oe 


WELLS Farco BANK, Formerly WELLS FARGO BANK 
AMERICAN TRUST CO., ETC., APPELLEE 


On Appeal from the Judgment of the United States District 
Court for the Northern District of California 


BRIEF FOR THE APPELLANT 


OPINION BELOW 


The findings of fact and conclusion of law of the 
court below (R. 94-98)’ are not officially reported. 


JURISDICTION 


This case involves the federal estate tax liability of 
the estate of Augusta W. Lachmund. The date of 


1“R” veferences are to the single volume of the record 
on appeal. 


(1) 
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death was February 28, 1954. The jurisdiction of 
the District Court to hear this refund suit is con- 
tested by the United States, appellant herein, as set 
forth more fully infra. The District Court’s final 
judgment was entered on September 23, 1966. (R. 
99-100.) Within sixty days thereafter the United 
States filed its timely notice of appeal on November 
21,1966. (R. 102.) This Court’s jurisdiction to en- 
tertain this appeal is conferred by 28 U.S.C., Section 
AS ab 


QUESTION PRESENTED 


Did the District Court err in holding that the right 
of the estate to claim a refund based upon the deduc- 
tion of attorney’s fees incurred in prior tax refund 
litigation was not barred by the estate’s failure to 
make the claim within the time required by Treasury 
Regulations 105 (1989 Code), Section 81.34, and Sec- 
tion 910 of the Interna] Revenue Code of 1939? 


STATUTES AND REGULATIONS INVOLVED 


The relevant statutory and regulatory provisions 
are set forth in Appendix A, ifra. 


STATEMENT 


A federal estate tax return was filed on behalf of 
the estate of Augusta W. Lachmund on May 19, 
1955. The Commissioner of Internal Revenue pro- 
posed a deficiency based upon his conclusion that a 
trust created by the decedent several years prior to 
her death had been established in contemplation of 
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death. The estate paid the proposed deficiency in 
full on February 25, 1957, and filed a claim for re- 
fund on May 16, 1957, which was subsequently de- 
nied. (R. 95.) 

The estate filed a refund suit in the District Court 
for the Northern District of California on March 21, 
1958. (R. 96.) Its complaint made no reference to 
a deduction for attorneys’ fees incurred in connection 
with the claim or the suit. (R. 109-113.) Following 
a full trial, judgment for the estate was entered on 
September 8, 1959, and the refund was paid in full 
by the United States on April 26, 1960. (R. 96.) 

On June 15, 1960, the estate sought authorization 
in state probate proceedings for the payment of attor- 
neys’ fees incurred in the course of the tax refund 
litigation. On June 30, 1960, the probate court en- 
tered its order authorizing the payment of $9,321.63 
(exactly 25% of $37,286.51, the amount paid by the 
United States in satisfaction of the judgment in the 
refund suit) in attorneys’ fees, $750 in executor’s 
fees and $128.65 for miscellaneous costs, all in con- 
nection with the refund litigation. On July 6, 
1960, those amounts were paid by the estate’s execu- 
tor. (R. 96-97.) 

On May 1, 1961, the estate filed the present claim 
for refund in the amount of $3,098.49 based upon an 
asserted deduction of $10,950.28 for attorneys’ fees 
arising from the prior and present refund claims. 
The Commissioner of Internal Revenue determined 
that the present claim was not timely filed within the 
period provided by law and denied it. (R. 97.) The 
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present refund suit, based upon the Commissioner’s 
denial of the latter claim, was filed on February 4, 
1965, (R. 1, 97.) The Government’s motion to dis- 
miss the suit on the ground that the claim had not 
been made within the time provided by law was de- 
nied on August 238, 1965. (R. 13-14, 44-45.) 

Following a trial held on August 19, 1966, the Dis- 
trict Court entered findings of fact and conclusions of 
law on September 18, 1966, in which it held that the 
estate’s claim for a deduction based on attorneys’ 
fees had been timely filed. (R. 94-98.) Judgment 
for the plaintiff was entered on September 23, 1966 
(R. 99), and the United States has appealed. (R. 
102.) 


SPECIFICATION OF ERRORS RELIED UPON 


1. The District Court erred in failing to conclude 
that the estate’s right to claim a deduction for attor- 
neys’ fees incurred in refund litigation was barred 
upon the failure of the estate to make the claim in 
accordance with the terms of Treasury Regulations 
105, Section 81.384 (1939 Code), and Section 910 of 
the Internal Revenue Code of 1939. 

2. The District Court erred in concluding that the 
estate’s right to claim a tax refund based on attor- 
neys’ fees involved in refund litigation did not arise 
until the State probate court authorized payment of 
the fees after the conclusion of the refund litigation. 
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SUMMARY OF ARGUMENT 


The filed of a timely claim for refund is a juris- 
dictional prerequisite for maintaining a tax refund 
suit in Federal] District Court. In the present case a 
refund was sought based upon an estate tax deduc- 
tion for attorneys’ fees incurred in earlier refund 
litigation. Under the pertinent Regulations, a re- 
fund based upon this category of expenses need not 
be formally filed with the Commissioner so long as 
it is asserted in pleadings during the course of the 
substantive refund litigation. The present taxpayer, 
however, filed its claim for refund one year after ter- 
mination of the refund proceedings out of which the 
legal expenses arose and six years after payment of 
the tax against which the refund was sought. Inde- 
pendently of the regulation applicable to this cate- 
gory of claims, the statute of limitations requires that 
refund claims be filed within three years following 
payment of the tax against which the refund is 
sought. Thus, taxpayer’s claim was not made with- 
in the time prescribed by the regulation nor was it 
made within the time prescribed by the statute of 
limitations without regard to the regulation. 

The District Court reached its conclusion that the 
claim was not barred by the statute of limitations 
upon the assumption that the taxpayer had no right 
to claim the refund for attorneys’ fees until the 
amount of the fees was made known and allowed in 
probate proceedings following termination of the re- 
fund litigation. This assumption is without legal 
basis. The Regulations clearly permit, and indeed re- 
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quire, the assertion of a refund claim based upon 
estimated legal expenses prior to or during the sub- 
stantive refund proceedings to which they relate. The 
District Court, however, chose entirely to ignore the 
regulation and its relevance to taxpayer’s claim. 

It is only by reference to the regulation that tax- 
payer’s claim may be seen as surviving the three-year 
limitations period following payment of the tax in 
May, 1955. Within that period, however, taxpayer 
filed its substantive refund claim to which the pres- 
ent claim is ancillary. The regulation regarding 
claims for attorneys’ fees has the effect of implying 
an inchoate claim based on a deduction for such fees 
upon the filing of the substantive claim, but once the 
substantive claim is resolved, the ancillary claim ex- 
pires in the absence of formal notice in pleadings or 
otherwise from the taxpayer asserting its right to 
claim the ancillary deduction. 


ARGUMENT 


Taxpayer’s Claim for Refund Was Filed Beyond the 
Time Established by Regulation for the Filing of Such 
Claims, Thus Depriving the District Court of Juris- 
diction to Entertain This Refund Suit 
The single question in this case is whether taxpay- 
er’s claim for refund was properly denied because of 
taxpayer’s failure to comply with the terms of Treas- 
ury Regulations 105, Section 81.34 (1939 Code) (Ap- 
pendix A, infra), regarding the filing of claims based 
upon deductions for attorneys’ fees incurred in 
prosecuting claims for refund of estate taxes. Fail- 
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ure to comply with valid conditions for filing a re- 
fund claim is an absolute bar to the maintenance 
of a suit for refund based upon the claim. Section 
7422(a) of the Internal Revenue Code of 1954 (Ap- 
pendix A, infra) provides in part that “No suit or 
proceeding shall be maintained in any court for the 
recovery of any internal revenue tax alleged to have 
been erroneously or illegally assessed or collected 
* * * until a claim for refund or credit has been duly 
filed with the Secretary or his delegate, according to 
the provisions of law in that regard.” (Emphasis 
added.) Regulations prescribing the “‘time for filing 
any return, declaration, statement, or other docu- 
ment” are expressly authorized by Section 6081(a) 
of the 1954 Code (Appendix A, infra), and were also 
authorized by the less specific but no less comprehen- 
sive rule-making authority conferred by Section 
3791(a) of the 19389 Code (Appendix, A, infra). 
Valid Regulations, not inconsistent with the Code, ac- 
quire the force and effect of law. See Douglas v. 
Commissioner, 322 U.S. 275 (1944)2 Thus a valid 
regulation which sets forth a condition of time for 


2 This is especially true of Regulations in effect prior to a 
reenactment of a revenue statute and which are not modi- 
fied or disapproved of in the course of reenactment. 
Cammarano Vv. United States, 358 U.S. 498 (1959); J. G. 
Boswell Co. v. Commissioner, 302 F. 2d 682 (C.A. 9th 
1962), certiorari denied, 371 U.S. 860; Nutt v. Commis- 
sioner, 851 F. 2d 452 (C.A. 9th 1965), certiorari denied, 
3884 U.S. 918. Section 81.34 of Treasury Regulations 105 
(1939 Code), appears (with additions) as Section 20.2053- 
3(c) (2) of the Regulations under the 1954 Code (Appendix 
A, infra). 


§ 


the filing of a particular class of refund claims is a 
provision of law within the meaning of Section 7422 
of the 1954 Code and compliance with such a condi- 
tion is a statutory prerequisite to maintaining a re- 
fund suit based upon the claim. 

The present taxpayer incurred legal fees in connec- 
tion with successfully contesting a tax deficiency 
based upon the Commissioner’s assertion that a gift 
of the decedent had been made in contemplation of 
death. The decedent having died on February 28, 
1954 (R. 129), prior to the adoption of the 1954 
Code, the tax liability of her estate is determined un- 
der the provisions of the Internal Revenue Code of 
1939 and its pertinent Regulations. Section 7851 (a) 
(2) (A), Internal Revenue Code of 1954 (26 U.S.C. 
1964 ed., Sec. 7851). Section 812(b) of the 1939 
Code (26 U.S.C. 1952 ed., Sec. 812) authorizes the 
deduction for legal fees sought by the taxpayer in 
this case and no issue is raised here on that substan- 
tive question. If, however, the deduction was not 
claimed in the original tax return, a claim for refund 
based upon such expenses, as with all other claims, 
must have been filed “three years next after the pay- 
ment of such tax.” Section 910, Internal Revenue 
Code of 1939 (Appendix A, infra). Since the estate’s 
tax return was filed and its tax was paid on May 
19, 1955 (R. 95), and the present claim was not filed 
until May 1, 1961 (R. 97), an unrestrained applica- 
tion of the statute of limitations would bar the pres- 
ent claim outright. However, in light of the diffi- 
culty a taxpayer may experience in anticipating at 
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the time a refund claim is made whether its claim 
will be denied, the Regulations under the 1939 Code 
set forth the following conditions for asserting a 
claim based on this special category of attorneys’ 
fees (Treasury Regulations 105 (1939 Code), Section 
81.34 (Appendix A, infra) ): 
A deduction for attorneys’ fees incurred in con- 
testing an asserted deficiency or in prosecuting a 
claim for refund should be claimed at the time 
such deficiency is contested or such refund claim 
is prosecuted. A deduction for such fees shail 
not be denied, and the sufficiency of a claim for 
refund shall not be questioned, solely by reason 
of the fact that the amount of the fees to be paid 
was not established at the time that the right to 
the deduction was claimed.® 
The regulation was interpreted in Bohnen v. Harri- 
son, 232 F. 2d 406 (C.A. 7th 1956), to permit asser- 
tion of a refund claim based upon attorneys’ fees 
incurred in prosecuting a substantive claim for re- 
fund for the first time in the course of the substan- 
tive refund litigation, irrespective of whether the 
attorneys’ fees deduction was made a part of the 
original] claim filed with the Commissioner of Inter- 
nal Revenue. This construction of the regulation was 
codified in the Regulations under the 1954 Code with 
the addition of the following sentence as part of Sec- 
tion 20.2053-3(c) (2), Treasury Regulations on In- 
come Tax (1954 Code) (Appendix A, infra), to the 


*The above-quoted language was added to Section 81.34 
of Treasury Regulations 105 (1989 Code), by T.D. 5596, 
1948-1 Cum. Bull. 127. 
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language already appearing in the earlier regulation 
and repeated in the new regulation: 


A deduction for reasonable attorneys’ fees ac- 
tually paid in contesting an asserted deficiency - 
or in prosecuting a claim for refund will be al- | 
lowed even though the deduction, as such, was | 
not claimed in the estate tax return or in the 
claim for refund. 


It is against the liberality of Section 81.34 that the 
course followed by the taxpayer must be tested. Tax- 
payer, although informed by the regulation that the 
deduction should be claimed when the refund claim is 
prosecuted, that it would not be questioned because 
of the uncertainty of the amount, and that it need 
not be first asserted in a claim filed with the Com- 
missioner, nevertheless let the entire substantive re- 
fund proceeding terminate before initiating its claim 
for the deduction based on attorneys’ fees. In cir- 
cumstances almost identical to the present case, the 
court in Frank v. Granger, 145 F. Supp. 370, 373 
(W.D. Pa. 1956), stated: 


* * * the steps which the law says petitioner 
shall take to secure a deduction for attorneys’ 
fees incurred in contesting an asserted deficiency 
or in prosecuting a claim for refund are a pre- 
requisite to granting relief. The claim cannot be 
made afterward, at the latest it must be made 
during the time the refund claim is prosecuted. 
In this case, the adjudication was filed, the judg- 
ment then entered, an appeal taken, the appeal 
dismissed, and the Government paid the refund, 
with interest. Nevertheless, petitioners seek an 


it 


additional refund. The claim for such addition- 
al refund was not timely made. 


Unless the regulation itself is invalid and the 
claim is not otherwise barred by the statute of limita- 
tions, taxpayer has shown no excuse or justification 
for ignoring the regulation, indeed if any could be 
shown. Insofar as the validity of the regulation is 
concerned, no issue regarding it was raised below and 
none was suggested by the District Court in its find- 
ings and conclusions.* The District Court’s holding, 
although not fully articulated, appears to rest upon 
its conclusion that “The right to said deduction did 
not arise and the estate tax paid by plaintiff was thus 
not overpaid until the amounts of said extraordinary 
fees and costs were determined and allowed by the 
probate court on June 30, 1960.” (R. 98.) The 
court followed this conclusion with the unadorned as- 
sertion that the claim was timely filed and not barred 
by the statute of limitations. (Jbid.) Section 910 of 
the 1989 Code, however, states without qualification 
that claims first asserted more than three years after 
the tax was paid shall be barred. No exception is made 
for claims not known or which “did not arise” (R. 
98) within the three-year period. In that respect the 
statute strikes a balance between the allowance of 
claims for a period of time thought fair and sufficient 
by Congress—a time period not changed upon reen- 
actment of the Code in 1954—and the administrative 


+The regulation was entirely ignored by the District 
Court; it is nowhere mentioned or alluded to in the findings 
and conclusions below. (R. 94-98.) 
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need of taxpayers and the Commissioner to close — 


eases. Where Congress is apprehensive that a cer- 
tain category of claims may not be known within the 
applicable period of limitations and it wishes these 


—— 


claims to be allowed, it has enacted a statutory ex- - 


tension of the limitation period for that category of 


claims. See, e.g., Sections 2014(e), 2015, Internal - 


Revenue Code of 1954 (26 U.S.C. 1964 ed., Secs. 


2014, 2015). 

If the issue is determined only by reference to See- 
tion 910, as the District Court treated the case, and 
not with regard to Section 81.34 of the Regulations, 
there can be no question of the untimeliness of the 
claim. We think, however, that the District Court 
erred in its major premise, i.e., its holding as to 
when taxpayer’s right to claim the deduction arose. 
Taxpayer had a right to claim a deduction for attor- 
neys’ fees incurred, or to be incurred, in prosecuting 
its substantive claim. The right to do so is made 
clear by Section 81.34, which directs that the claim 
be made at the time the substantive claim is asserted, 
and which permits it to be made in an indeterminate 
amount and without formal filing with the Commis- 
sioner. Thus from May 16, 1957, when taxpayer 
filed its first refund claim (R. 95), until at least Sep- 
tember 8, 1959, when judgment was rendered in tax- 
payer’s refund suit (R. 96), it was open to taxpayer 
to assert an estimated deduction for attorneys’ fees 
incurred in prosecuting the claim. 

Having failed to make the claim within the time 
prescribed by the regulation, taxpayer is, independ- 
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ently of the regulation, clearly barred by the statute 
of limitations. Moreover, the regulation may not be 
read as a waiver of the statute of limitations, thus 
extending indefinitely the time within which this 
eategory of claims may be asserted. The Commis- 
sioner is not empowered, except as expressly provided 
by statute, to waive the statute of limitations for a 
single claim or a category of claims. United States 
vy. Garbutt Oil Co., 302 U.S. 528, 584 (1938); see 
Tucker v. Alexander, 275 U.S. 228, 231-232 (1927). 
The regulation, however, is predicated on the timely 
filing of a preceding substantive refund claim, the 
claim which generates the expenses for which an 
estate tax deduction is sought. The ancillary claim 
thus draws its life from the timely substantive claim. 
The effect of the regulation is to imply an inchoate 
claim for deduction based on attorneys’ fees which 
may be brought to fruition by the taxpayer in the 
course of the refund proceedings or which abates 
upon termination of the refund proceeding if no for- 
mal claim is made. The actual claim for the deduc- 
tion, if not made simultaneously with the original 
claim, is thus treated as an amendment to the origi- 
nal claim. As such, the Commissioner has authority 
to allow it and to set a time limit for its filing. See 
United States v. Kales, 314 U.S. 186, 193 (1941).° 


5There is no inconsistency between this view and the 
position taken by the Commissioner in Rogan v. Taylor, 
1386 F. 2d 598 (C.A. 9th 1948). There the Commissioner 
denied a claim for an administration expense deduction, 
which apparently included attorneys’ fees incurred in re- 
fund litigation, on the ground that when the claim for 


| 
| 
14 . 
In relating the time period for claiming deduction; 
for attorneys fees incurred in refund litigation to the, 
refund litigation itself, the regulation is in the na. 
ture of a codification of the doctrine of res judicata, 
as it applies to refund suits. Prior to promulgation 
of the amended regulation, it was the Commission: 
er’s practice to reject claims based on this category, 
of attorneys’ fees when made for the first time after: 
the entry of judgment in refund litigation on the: 
ground that the doctrine of res judicata required that: 
all of the taxpayer’s claims be asserted in a singlel 
cause of action. The Court of Appeals were sharply’ 
split on the validity of this position. Compare Cleve-! 
land v. Higgins, 148 F. 2d 722 (C.A. 2d 1945), and | 
Van Dyke v. Kahl, 171 F. 2d 187 (C.A. 7th 1948},) 
with Magruder v. Safe Deposit and Trust Co., 159! 
F. 2d 9138 (C.A. 4th 1947), and Martin v. Broderick, 
177 F. 2d 886 (C.A. 10th 1949). In each case there | 
was no question of the timeliness of the claims in- 
volved; the only issue was whether the taxpayer had 
a right to claim estimated attorneys’ fees before the | 


deduction was first asserted prior to expiration of the 
statute of limitations it (p. 602) ‘did not refer to any 
then existing right to refund.” The amendment to Section 
81.34 in 1947 (T.D. 5596, 1948-1 Cum. Bull. 127), subse- 
quent to the Rogan decision, plainly established the “exist- 
ing right to refund” which might not have existed prior to 
the amendment. This Court in Rogan agreed with the 
Commissioner’s position that no right to claim the refund 
existed at the time the claim was made, but added (186 
F. 2d p. 602): “We do not mean to say that a present 
claim may not be predicated upon a present estimate of 
future expenses, a question not now before us.” 


15 


that would have barred its post-judgment assertion 
because it could have been, but was not, included in 
the first cause of action. The difficulty arose from 
the failure of the Regulations to state that a tax- 
payer could claim estimated expenses in an uncertain 
amount prior to entry of judgment in the first suit. 
Thus the courts in the Magruder and Martin cases, 
supra, held that no right to make such a claim exist- 
ed until judgment was entered in the substantive re- 
fund litigation and the amounts of fees became 
known with certainty. Since under the amended 
regulation the taxpayer is both permitted and re- 
“quired to make the estimated claim, the earlier view 
of some of the courts that es judicata was inappli- 
cable is no longer pertinent." 

Taxpayer’s substantive refund claim and its first 
refund suit were filed within three years after pay- 


| 
{ 
fe judgment was entered, a right of a character 
| 
\ 


6In Martin v. Broderick, supra, the court considered the 
amendment to Section 81.34, although the case developed 
prior to the amendment, and stated (177 F. 2d, p. 888): 


It may be that the Treasury Department is authorized 
by regulation to require a taxpayer to include in his 
claim for refund an estimated amount of the attorneys’ 
fees he expects to claim’ against the estate, at the risk 
of being barred to later assert it. 


The court added that the regulation “need not necessarily 
rest upon the doctrine of res judicata’ (ibid) in the sense 
that the new regulation did not invoke a pre-existing but 
unarticulated doctrine which independently of the regula- 
tion would bar the claim before the court in that case. We 
think the regulation does embody the doctrine of res judi- 
cata, but in a way that fairly informs taxpayers of when 
the claims must be made. 
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ment of the tax against which its present claim is 
asserted. Thus we need not deal with the applicabil-. 
ity of the statute of limitations to claims based upon, 
attorneys’ fees which are made simultaneously with! 
the substantive refund claim, and within the terms of: 
the regulation, but which are made more than three 
years after payment of the tax. In such cases the: 
timeliness of the substantive claim with respect to: 
payment of a deficiency cannot, without a distortion: 
of the statute of limitations, render as timely with! 
respect to the original payment of the tax a claim { 
based on attorneys’ fees, The difficulty of this cir- 
cumstance has led one court to conclude that the stat- | 


ute of limitations does not apply at all to claims in ; 


that category. Duncan vy. United States, 148 F. | 


Supp. 264 (Mass. 1957). In Duncan, unlike the : 
present case, the taxpayer did all he had to do to 


qualify under the regulation. Since the present tax- 


payer has not followed the simple course set forth in 


| 


the regulation and, again unlike the taxpayer in Dun- - 


can, did file its first refund claim within three years — 


after payment of the original tax, this Court need 
not consider the unsupported assertion of the court in 
Duncan that the statute of limitations does not apply 
to the class of claims there considered. 

The filing of a timely refund claim is a prerequisite 
to federal jurisdiction to entertain a refund suit 
based upon the claim. Noland v. Westover, 172 F. 2d 
614 (C.A. 9th 1949), certiorari denied, 337 U.S. 938; 
Rogan v. Ferry, 154 F, 2d 974 (C.A. 9th 1946). Since 
taxpayer’s claim was not timely filed or otherwise as- 


Ny 


serted as required by law, its suit should have been 
dismissed below. 


CONCLUSION 


The judgment of the District Court should be re- 
yersed and the case dismissed. 


Respectfully submitted, 


RICHARD C. PUGH, 
Acting Assistant Attorney General. 
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APPENDIX A 
Internal Revenue Code of 1939: 


SEC. 910. PERIOD OF LIMITATION FOR FILING 
CLAIMS. 


All claims for the refunding of the tax im- | 
posed by this subchapter alleged to have been er- 
roneously or illegally assessed or collected must 
be presented to the Commissioner within three 
years next after the payment of such tax. The 
amount of the refund shall not exceed the portion 
of the tax paid during the three years immedi- 
ately preceding the filing of the claim, or if no 
claim was filed, then during the three years im- 
mediately preceding the allowance of the refund. 


(26 U.S.C. 1952 ed., See. 910.) 


Sec. 3791. RULES AND REGULATIONS. 
(a) Authorization.— 


(1) In general.—Except as provided in 
section 1928(a), Cotton Futures, section 
2599, Marihuana, section 2559, Narcotics, 
section 3176, Liquor, and section 1805, Sil- 
ver, the Commissioner, with the approval of 
the Secretary, shall prescribe and publish all 
needful rules and regulations for the en- 
forcement of this title. 


* * * * 


(26 U.S.C. 1952 ed., Sec. 3791.) 
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Internal Revenue Code of 1954: 


Sec. 6081. EXTENSION OF TIME FOR FILING 
RETURNS. 


(a) General Rule.-—The Secretary or his dele- 
gate may grant a reasonable extension of time 
for filing any return, declaration, statement, or 
other document required by this title or by regu- 
lations, Except in the case of taxpayers who are 
abroad, no such extension shall be for more than 
6 months. 

* * * * 


(26 U.S.C. 1964 ed., Sec. 6081.) 


Sec. 7422. CIviL ACTIONS FOR REFUND. 


(a) No Suit Prior to Filing Claim for Refund. 
—No suit or proceeding shall be maintained in 
any court for the recovery of any internal reve- 
nue tax alleged to have been erroneously or il- 
legally assessed or collected, or of any penalty 
claimed to have been collected without authority, 
or of any sum alleged to have been excessive or 
in any manner wrongfully collected, until a 
claim for refund or credit has been duly filed 
with the Secretary or his delegate, according to 
the provisions of law in that regard, and the 
regulations of the Secretary or his delegate 
established in pursuance thereof. 


* * * * 


(26 U.S.C. 1964 ed., Sec. 7422.) 
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Treasury Regulations 105 (1939 Code) : 


§ 81.34 [as amended by T.D. 5596, 1948-1 Cum. 
Bull. 127] 


Attorney’s fees.—The executor or administra- 
tor, in filing the return, may deduct such an 
amount of attorney’s fees as has actually been 
paid, or in an amount which at the time of such 
filing it is reasonably expected will be paid. If 


on the final audit of a return the fees claimed — 


have not been awarded by the proper court and 
paid, the deduction will, nevertheless, be allowed, 
provided the Commissioner is reasonably satis- 
fied that the amount claimed will be paid and 
that it does not exceed a reasonable remunera- 
tion for the services rendered, taking into ac- 
count the size and character of the estate and 
the local law and practice. If the deduction is 
disallowed in while or in part on final audit, the 
disallowance will be subject to modification as 
the facts may later require. 

A deduction for attorneys’ fees incurred in 
contesting an asserted deficiency or in prosecut- 
ing a claim for refund should be claimed at the 
time such deficiency is contested or such refund 
claim is prosecuted. A deduction for such fees 
shall not be denied, and the sufficiency of a claim 
for refund shall not be questioned, solely by rea- 
son of the fact that the amount of the fees to be 
paid was not established at the time that the 
right to the deduction was claimed. 

Attorney’s fees incurred by beneficiaries inci- 
dent to litigation as to their respective interests 
do not constitute a proper deduction, inasmuch 
as expenses of this character are properly 
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charged against the beneficiaries personally and 
are not administration expenses. 


Treasury Regulations on Estate Tax (1954 Code): 


§ 20.2053-3 Deduction for expenses of adminis- 
tering estate. 


* * * * 


(c) Attorney’s fees. 


* * * * 


(2) A deduction for attorneys’ fees in- 
curred in contesting an asserted deficiency 
or in prosecuting a claim for refund should 
be claimed at the time the deficiency is con- 
tested or the refund claim is prosecuted. A 
deduction for reasonable attorney’s fees ac- 
tually paid in contesting an asserted deficien- 
ey or in prosecuting a claim for refund will 
be allowed even though the deduction, as 
such, was not claimed in the estate tax re- 
turn or in the claim for refund. A deduc- 
tion for these fees shall not be denied, and 
the sufficiency of a claim for refund shall 
not be questioned, solely by reason of the 
fact that the amount of the fees to be paid 
was not established at the time that the 
right to the deduction was claimed. 


* * * * 


(26 C.F.R., Sec. 20.2053-3.) 


22 
APPENDIX B 


Table of Exhibits pursuant to Rule 18(2) (f) as 
amended (page citations are to the trial transcript) : 


Plaintiff’s Exhibits Identified Admitted 
1 6 8 
2 7 8 
3 8 9 
4 (omitted) 9 
5 10 11 
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